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DIRECTOR  AGREEMENT

Introduction

This Agreement is made on the Signing Date by the Directors.

The Directors agree to be bound by this Agreement.

The Agreement
1.1 From the Commencement Date the Directors shall run an optometry practice from the Premises.

1.2 The Optometry practice shall be operated from the Practice Premises.

1.3 The Directors shall be jointly entitled to all income derived from the Optometry Practice.

1.4 The Directors shall be jointly responsible for all losses and outgoings incurred by the Optometry Practice.

Net Income from the Company
2.1 By 30 September following the end of each Year, or as otherwise agreed by the Directors, the Nominees will prepare a profit and loss statement and a balance sheet for the Company.

2.2 The profit and loss statement shall clearly state the Net Income of the Company and the Share of the Director Net Income of each Director.

2.3 The Net Income of the Company shall clearly state the Administration Fee (if applicable) paid to the Administrative Entity under the Administrative Agreement.

2.4 The Share of Net Company Income of each Director and Net Income of the Administrative Entity each

Year shall be as stated in the schedule.

Cash drawings

3.1 Each Director may draw cash from the Company as agreed in writing by the Director from time to time.

3.2 A Director’s cash drawings in a Year may not exceed the Director s Share of Company Net Income less the Director’s share of any Capital Outgoings, except with the written consent of each other Director.

Call Register

4.1 Each Director shall be on call at all times except where the Director has given 24 hours written notice of the Director’s absence from the Practice and the Director non-availability to attend to home visits and emergency calls.

4.2 The Nominee shall maintain a Call Register showing the availability of each Director to attend home visits and emergency calls and the priority of attendance for each Director.

Director’s obligations

5.1 Each Director shall maintain an appropriate collection of medical instruments and an appropriate supply of drugs, bandages and other medical materials.  Each Director shall ensure these instruments and supplies are available to the Director for home visits and emergencies whilst on call.  The cost of the instruments and supplies shall be paid for by the Company or the Administrative Entity.

5.2 Each Director shall maintain all appropriate professional memberships and professional indemnity insurances required to practice as a registered optometrist.  The Director shall be responsible for all cost connected to these memberships and insurances.

5.3 Each Director shall give the other Directors full information and explanations of all matters connected to the Practice when asked to do so by another Director.

5.4 No Director shall without the previous written consent of the other Directors:

(i)
employ any moneys, property or effects belonging to the other Directors or contract any debt on account of the other Directors:

(ii) give any security or promise for the payment of money on account of the other Directors without their prior consent; and

(iii) engage or discharge any assistant, locum, consultant or employee engaged in the conduct of the Practice without the prior written consent of the other Directors.

5.5 Each Director shall conduct itself in a professional manner and demeanor at all times and shall do all things necessary or appropriate to maintain and improve the reputation of the Practice.

5.6 No Director shall permit itself to become bankrupt, insolvent or enter into any arrangement with its creditors.

5.7 A Director shall not be disqualified from being able to provide optometry services to patients under any law or professional ruling.

5.8 Any Director committing a breach of any of the conditions set out in this clause shall, in addition to any other obligation created by this Agreement, indemnify the other Directors against all losses and expenses resulting from that breach.

Retirement of a Director
6.1 A Director (“the Retiring Director”) may retire from the Company on giving the other Directors (“the Remaining Director”) three month’s written notice of its intention to do so (“the Retirement Notice”).  The notice period may be shorter if agreed to by each Director.

6.2 Where a Retirement Notice is given by a Retiring Director to the Remaining Directors under sub-clause 6.1 of this Agreement, the Remaining Director may purchase the Retiring Director’s Company Share as at the Retirement Date.

6.3 The purchase price for the Retiring Director’s Share under clause 6.2 of this Agreement shall be as agreed in writing by the Retiring Director and the Remaining Directors.

6.4 If the Retiring Director and the Remaining Directors cannot agree on the value of the Retiring Director’s Company Share the Retiring Director’s Company Share shall be valued by an accountant/valuer appointed in agreement by all Directors.  For these purposes goodwill shall be valued in accordance with accepted valuation practices.
6.5 If the option to purchase the Retiring Director’s Company Share is not exercised by the Remaining Directors the Retiring Director may sell its Company Share to another registered optometry practitioner or its nominee (“the Purchaser”) provided the Purchaser:

(a) agrees in writing to be bound by this Agreement; and

(b) approved of by each Remaining Director.

6.6 The Remaining Directors’ approval of a Purchaser shall not be unreasonably withheld.  A Remaining Director who does not approve of a Purchaser shall give detailed written reasons for doing so within 14 days of being asked to do so in writing by the Retiring Director.

6.7 If the option to purchase the Retiring Director’s Company Share is not exercised by the Remaining Director and the Retiring Director is unable to sell its Company Share to another registered Optometrist, the remaining Director/Optometrist will be paid a Salary x 1/Shareholding %, and the Retiring Director will receive Dividends, should they be declared.

6.8 The purchase price for the Retiring Director Share shall be payable three months after the Retirement Date or as otherwise agreed in writing by the Directors.

6.9 The Retiring Director shall do all acts and sign all documents required to give effect to the retirement of the Director.  This shall include an obligation to:

(i) sign any documents relating to the change in ownership of the Company Name;

(ii) sign any variations of lease or new leases relating to the Company Premises;

(iii) sign any direction or instruction to the Company’s bank in relation to authorities to sign or endorse bills of exchange including cheques and to otherwise operate any bank account relating to the Company or an Administrative Entity; and

(iv) sign any direction or instruction to any other person, consultant or organisation with which the Company conducts business regarding authorities for payment, the ordering of clinical services and similar matters.

6.10 The remaining Directors shall allow the Retiring Director or the Retiring Director’s nominee to inspect all Company Documents that relate to a time when the Retiring Director was a Director or which are relevant to any thing done by the Directors during the time when the Retiring Director was a Director.

6.11 The Retiring Director or the Retiring Director’s nominee shall be entitled to photocopy the Company Documents referred to in the preceding clause.  The cost of these photocopies shall be paid for by the Remaining Directors.

Appointment of Remaining Directors as Attorneys

7.1 The Retiring Director irrevocably appoints the Remaining Directors to be its attorney for the purposes of signing all documents required to give effect to the general intention of this Deed other than the documents required to transfer any interest in the Practice Premises.

7.2 This appointment is conditional on the Remaining Directors forwarding to the Retiring Director a copy of each document signed by the Remaining Directors under this power of attorney by registered mail within forty eight hours of signing such documents.

Release and indemnity

8.1 The Remaining Directors jointly and severally release the Retiring Director from all actions, claims, accounts and demands on the Retiring Director from third parties arising in connection with events that occur after the Retirement Date.

8.2 The Remaining Directors jointly and severally indemnify the Retiring Director against all costs, claims, expenses incurred in respect of any actions, claims, accounts and demands on the Retiring Director from third parties arising in connection with events that occur after the Retirement Date.  These shall include the costs of legal advice and legal representation irrespective of whether such matters are resolved in the Retiring Director’s favour or otherwise.

8.3 The Retiring Directors shall be jointly and severally liable for all costs, claims, expenses incurred in respect of any actions, claims, accounts and demands on the Director from third parties arising in connection with events that occur before the Retirement Date.

9 Sale of Practice Premises

This clause has been deleted.

Sale of interest in Administrative Entity

10.1 The Retiring Director will arrange for the sale of any interest in the Administrative Entity owned by the Retiring Director or the Retiring Director’s nominee to the Remaining Directors or their nominees with effect from the Retirement Date.  No consideration shall be paid for this transfer.

10.2 The Directors agree that the Directors shall be deemed to be the owners of the Administrative Entity for the purposes of this Deed.  The Directors agree the terms of this Deed shall apply to the transfer of the Retiring Director’s interest in the Administrative Entity as if the Retiring Director’s interest in the Administrative Entity forms part of the Company Share.

Net Company Income and Net Income

11.1 The Directors shall share Net Company Income of the Company and the New Income of the Administrative Entity in accordance with the schedule.

11.2 The Retiring Director shall be entitled to the Retiring Director’s share of dividends, should they be declared.
11.3 Any dispute regarding the net income of the Company or the Administrative Entity shall be referred to the Practice Accountant for determination.

Formation of New Company
12.1 The Remaining Directors agree to form a new Company, if they so choose so (“the New Company”) from the Retirement Date.

12.2 The New Company shall operate under the Company Name from the Company Premises and shall otherwise be bound by the terms of this Agreement or such other agreement as the Retiring Directors may agree to sign.

12.3 The Retiring Director shall have no interest in the New Company.

Death of a Director
13.1 The death of a Director shall be deemed to be the giving of a Retirement Notice under the preceding provisions.

13.2 The deceased Director and the personal legal representative of the deceased Director shall be deemed to be a Retiring Director for the purposes of this Agreement.

13.3 The date of death shall be deemed to be the Retirement Date for the purposes of this Agreement.

13.4 In the event of the death of a Director the surviving Directors shall use their best efforts to ensure the proper conduct of the Practice and shall do all things necessary to ensure that the deceased Director’s Company Share retains its capital value at all times.

13.5 In the event of the death of a Director the surviving Directors shall arrange for the payment of the sum insured under any life insurance policy held by the Company on the life of the deceased Director to be paid to the deceased’s Director’s estate or to the deceased Director’s family trust.  This shall be full consideration of the transfer of the deceased Director’s interest in the Company to the surviving Directors or as full consideration of the transfer of the deceased Director’s family trust’s interest in the service entity, as the surviving Directors may determine.

13.6 The other parts of this Agreement relating to the retirement of a Director shall apply as if the deceased Director has retired and as if the surviving Directors are Remaining Directors.

Expulsion of a Director
14.1 Should a Director (“the Default Director”) breach this Agreement the other Directors may serve a written notice (“the Default Notice”) on the Default Director requiring it to:

(i) rectify the breach within 14 days of service of the Default Notice; and

(ii) refrain from any further breaches of this Agreement

14.2 The Default Notice must be signed by each Director other than the Default Director




14.3 Should the Default Director not comply with the Default Notice then the other Directors may resolve in writing to expel the Default Director by servicing on the Default Director a written notice in writing stating that the Default Director has been expelled from the Company (“the Expulsion Notice”).

14.4 The Expulsion Notice must be signed by each Director other than the Default Director.

14.5 The expulsion of Director shall be deemed to be the retirement of a Director for the purposes of this Agreement.  The date of expulsion shall be deemed to be the Retirement Date.

14.6 The other parts of this Agreement relating to the retirement of a Director shall apply as if the expelled Director is the Retiring Director and the continuing Directors are the Remaining Directors, including the parts of this Agreement which limit a Retiring Director’s ability to compete with the Practice.

14.7 A Director shall not be expelled from the Company on account of sickness or disability.

Sickness and disability

15.1 In the event a Director is not able to discharge its duties as a Director on account of sickness or disability for a period of more than one month the Director shall arrange for a locum doctor to be engaged by the Company or pay a wage to the other Director calculated at Salary x 1/Shareholding.
15.2 The cost of the locum doctor and all related costs shall be paid for by the sick or disabled Optometrist.

Administrative services

16.1 If decided by the Directors, the Directors agree to appoint a nominee (“the Nominee”) to arrange certain administrative functions for each of the Directors under this Agreement.

16.2 The Nominee shall deposit into a bank account nominated by the Directors all amounts received from services provided to patients by Directors.  The Directors shall all be signatures to that bank account.

16.3 The Nominee shall arrange on behalf of each of the Directors for the Administrative Equity to provide to each of the Directors all common functions including reception, dispensing staff, electricity, gas and taxes applicable to the Premises, cleaning of common areas and consulting rooms, stationery for each Director, postage and telephone and such other administrative functions as may be agreed in writing by the Directors.

16.4 The Nominee shall arrange for the Administrative Entity to provide such clerical, nursing and other staff and such plant and equipment as is necessary or desirable to efficiently run on the Practice.

16.5 The Nominee shall arrange for the Administrative Entity to maintain:

(i) a comprehensive accounting and administration system for the recording of all services provided by each Director and for the recording and collection of patients’ fees and other charges owing to the Company;

(ii) a comprehensive accounting system for the recording of Company Expenses;

(iii) operate a telephone service and switchboard and receive telephone calls and direct them to each Director as appropriate;

(iv) post or deliver all mail and other items as may be required by each Director;

(v) collect mail daily, open it, sort it and deliver such mail which requires the personal attention of a Director;

(vi) provide all common and individual stationery which may be required by a Director;

(vii) maintain all records and registers necessary or desirable to be kept in the course of or for the efficient and proper conduct of the practices;

(viii) run all errands and deliveries which may be required by a Director;

(ix) issue receipts in the name of and on behalf of the Company; and

(x) generally attend to such services of an administrative or nursing nature (not required by law to be performed by a person who is a registered optometry practitioner) as required.

16.6 The Nominee shall arrange for the Administrative Entity to render to the patients appropriate invoices and statements of amounts owing

16.7 The Nominee shall arrange for each Director to pay to the Administrative Entity an amount equal to the Director’s share of the Administrative Fee.  This payment shall be made within seven days of the end of each calendar month or as otherwise agreed the Directors.

Patient services

17.1 Each Director may arrange for its patients to be seen by another Director when it is absent from the Practice. 
17.2 Each Director shall, as far as possible, ensure the Company charges the same fees for the medical services provided to patients by each Director.

17.3 A Director shall not influence or induce any patient usually treated by another Director to be treated by it.

17.4 Annual leave for each Director shall be arranged by written mutual consent.  Annual leave shall not exceed six weeks in any Year without the written consent of the other Director to this Agreement.

17.5 Where as a result of holidays or sickness, a patient normally treated by a Director is attended to by another Director the patient shall remain the patient of the original Director for the purposes of this Agreement except as otherwise agreed by the Directors.

Engagement of locums and assistants

18.1 
All locum and assistants shall work under the supervision of the Directors attending at the Premises.

18.2 Locum expenses shall be paid by the absent Director and shall be treated as a Director’s Expense

18.3 An assistant medical practitioner may be engaged by the Company provided:

(i) the appointment of an assistant practitioners is agreed to by each Director in writing; and

(ii) the remuneration and allocation of patients to the assistant medical practitioner is agreed in writing by each Director.

Promotion of Company
19.1 Each Director shall use their best efforts to promote the interests of the Practice.

19.2 Each Director shall refrain from conduct likely to cause damage to the interests of the Practice.

Non-competition and restrictive covenant

20.1 Partners and directors shall not compete directly or indirectly with the Practice, unless it is another ENTER BUSINESS NAME
20.2 No Partner shall, whether as an agent, employee, partner, consultant or otherwise, have any direct or indirect interest in any practice entity or business which competes directly or indirectly with the Practice, unless it is another ENTER BUSINESS NAME.

20.3 After the end of this Agreement and on Retirement of a Director/Shareholder each Director/Shareholder shall not compete with the Practice (either directly or indirectly and whether as a principal, as a partner or as an employee) in an area within five kilometers from the Practice for a period of at least 3 years.

20.4 Each Director/Shareholder agrees and undertakes that all information, trade secrets or industrial or intellectual property (“Information”) created or held in relation to the Practice shall be kept confidential at all times.

20.5 Each Director/Shareholder agrees and undertakes not to at any time disclose to any other person (other than as required by law), any Information or to use any such Information in any manner which may cause damage to the Practice or to another Director/Shareholder.

20.6 This clause shall not apply to any Information in the public domain (other than as a result of breach of this clause). 

20.7 The preceding parts of this clause are reasonable and go no further than is required to protect the goodwill and value of the Practice and each Director/Shareholders Share.

20.8 The preceding provisions of this clause shall survive the end of this Agreement.

Insurances and registrations

21.1 Each Director shall at all times and at its own cost maintain appropriate professional insurances and registrations to allow them to practice medicine.


21.2 The Nominee shall arrange for appropriate insurance policies on the plant and equipment used in the Practice.

21.3 The Nominees shall arrange appropriate public liability insurance policies and general insurance policies

on the Premises.

21.4 Each Director shall arrange its professional insurances with the same insurer.

Practice management and goals

22.1 The Directors agree that from the Commencement Date practice goals are to be set and clear guidelines and time frames for implementing these goals and are to be set down in writing.

Transfer to a Related Party

23 A Director may at any time by giving written notice to the other Directors of its intention to transfer its Company Share to a Related Party provided the Related Party agrees to be bound by this Agreement.  If so required, a new Company shall be deemed to be formed on the transfer of a Director’s Company Share to a Related Party.  This Agreement shall govern the conduct of the New Company as if the Related Party was a party to this Agreement.

Arbitration

24.1 If a dispute arises between the Directors regarding the meaning of any part of this Agreement then one Director may give to each other Director a notice in writing of such dispute.

24.2 If in 30 days the dispute has not been resolved by the Directors the dispute shall be submitted to the President of the Optometrists Association Australia who shall appoint an arbitrator (‘the Arbitrator”) to determine the dispute.

24.3 The arbitration shall accord with the law relating to arbitration except that:

(i) the Arbitrator shall observe the rules of natural justice and the rules of evidence and other rules regulating the conduct of judicial proceedings;

(ii) a Director may be represented by a solicitor or other legal or commercial representative;   

(iii) the Arbitrator may include in the arbitration award his findings on material questions of law and of fact, including references to the evidence on which the findings of fact were based; and

(iv) the Directors shall give any necessary consent to any appeal to the Supreme Court of Victoria on a question of law arising in the course of the arbitration.

Gender and Number 

25 Any reference in this Agreement to a gender or sex shall include the opposite gender or sex.  Any reference in this Agreement to the singular number only shall include the plural number.  Any reference in this Agreement to a plural number shall include the singular number.

Headings

26.1 The division of this Agreement into clauses and sub-clauses and the insertion of headings and captions to describe those clauses and sub-clauses are for convenience of reference only.

26.2 The division of this Agreement into clauses and sub-clauses and the insertion of headings and captions to describe them shall not affect the interpretation of this Agreement or of any matter relating to this Agreement.

Currency

27 All references in this Agreement to currency are references to payments in the currency of Australia.

Severability


28 Any part of this Agreement which is unenforceable shall be severed from this Agreement and be ineffective only to the extent of such unenforceability.  The severing of a part shall not affect the other parts of this Agreement.

Entire Agreement and Understanding 

29.1 This Agreement constitutes the entire agreement and full understanding between the Directors relating to the subject matter of the Agreement.

29.2 This Agreement supersedes all agreements, understanding, negotiations and discussions, whether oral or written, between the Directors that existed prior to the execution of this Agreement.

29.3 There are no representations, conditions or other agreements between the Directors in connection with the subject matter of this Agreement, except as set out in this Agreement.

29.4 This Agreement was negotiated through joint and open discussions and deliberations by the Director’s and each Director had proper and adequate access to competent legal advice and counsel and to other appropriate advice and counsel as may have been required by that Director.

29.5 This Agreement shall be construed in accordance with its fair meaning and having regard to its intention and substance as determined by the context of the entire Agreement and shall not be construed either against nor in favour of any of the Directors.

Amendment

30.1 No modification or amendment of, addition to or deletion from any of the provisions of this Agreement shall be binding on the Directors or otherwise be of any effect.

30.2 This is unless that modification, amendment, addition or deletion has been made in writing and has been properly signed and executed by each of the Directors to this Agreement.

Waiver

31.1 Any waiver or forbearance in regard to the performance of any provision of this Agreement shall only be valid to the extent that it is in writing and has been properly signed and executed by the Directors who are to be bound by it.

31.2 Any such waiver or forbearance shall not be binding on any Director who has not expressly consented in writing to be bound by it.

Proper Law

32.1 This Agreement shall be governed by the laws of Victoria and the laws of the Commonwealth of Australia which apply to contracts made in Victoria.

32.2 The Directors consent to the jurisdiction of the Courts of Victoria and Australia.

Assignment

33 A Director may not assign or purport to assign any rights or obligations under this Agreement or any other agreement relating to the Practice Premises or the Administration Entity without the prior written consent of each other Director.

Consents and Permission

34 Wherever a consent or permission from a Director is required under any provision of this Agreement that consent or permission shall not be unreasonably withheld.

Definitions
35 In this Agreement the following words have the following meanings:

“Administration Fee” means the amounts paid by the Company to the Administration Entity under the Administrative Agreement each Year;

“Administrative Entity” means any company or trust beneficially controlled by the Directors which provides administrative services, including occupancy of the Practice Premises, to the Company;

“Administrative Agreement” means the agreement with the Administrative Entity for the Administrative Entity to provide administrative services to the Company;

“Agreement” means this Agreement and all schedules and instruments in amendment of it;

“Call Register” means the Register maintained by the Practice Manager for the purpose of recording the availability of the Directors to attend to home visits and emergency calls;

“Capital Outgoings” means losses and outgoings incurred in connection with the Practice which comprise capital items for the purposes of the Tax Act including expenditure on plant and equipment.

“Full-time Employment” shall mean full time attention by each Director to further the interests of the Practice without engaging in any other business or occupation without the prior written approval of each other Director;

“Gross Fees” means the total fees received by a Director in a year ending 30 June or such other period as may be agreed by the Directors;

“Laws” means all statues, rules, administrative or ministerial or regulatory judgments, orders, decisions, rulings or awards, guidelines, or any other provision of such laws, including general principles of common law and equity binding on or affecting the Person referred to in the context to which such word is used; and “Law” means any of the foregoing;

“Net Company Income” has the meaning given in the Tax Act;

“New Company” means the new Company formed under clause 12;

“Nominee” means any person appointed as a Nominee under clause 16;

“Directors” means the persons specified as the Director in the Schedule;

“Directors’ Expenses” means expenses incurred by a Director which are not Company Expenses including:

(i) motor vehicle costs;

(ii) holidays

(iii) disability, income continuation, and life insurance premiums;

(iv) superannuation contributions;

(v) locum costs where a locum is engaged in the absence of a Director for whatever reason from a Scheduled Session;

(vi) all income taxes, fringe benefits taxes and similar imposts payable by a Director or a person related to a Director; and

(vii) other costs certified by each Director to be Directors’ Expenses.

“Company Expenses” means all losses and outgoings incurred in connection with Company Income, including the Administration Fee, other than Directors’ Expenses;

“Company Income” means the income of the Company including patient fees, government fees and grants generally paid to optometry practices;

“Company” means the Company formed under the Agreement;

“Company Documents” includes all documents and computer files created by the Company or a Director to record the actions and decisions of the Company.  It includes all letters, facsimile messages, e-mail messages received by or sent to a Director or an employee, accountant or solicitor engaged by the Company.  It also includes all records created by the Company or a Director or by any employee or consultant to the Company;

“Company Name” means the name specified as the Company Name in the Schedule and any other name the Company trades under;

“Company Premises” means the premises specified as the Company Premises in the Schedule and any premises leased by the Company for the purposes of conducting a medical practice;

“Company Share” means the whole of the beneficial entitlement of a Retiring Director to a share of the capital assets, including stock, plant and equipment and goodwill of the Company under the Company Deed.  This term shall include the Retiring Director’s beneficial or indirect interest in any Administrative Entity

“Practice” means the optometry practice run by the Directors;

“Practice Accountant” means the accountant responsible for the accounts and income tax returns of the Company;

“Practice Expenses” means the expenses of the Practice according to generally accepted accounting principles;

“Practice Premises” means the premises specified in the Schedule and any other premises used by the Company in connection with the premises;

“Proper Law” means the laws of the state specified in the schedule and Australia;

“Related Party” means, in the case of a Director who is a natural person, optometry practice company that is beneficially owned by the Director and, in the case of a medical practice company, means a registered medical practitioner who beneficially owns the Director.  The term “Related Person” specifically excludes any person who is not permitted to carry on a medical practice under the Proper Law;

“Remaining Directors” has the meaning given in clause 6 of this Agreement;

“Retirement Date” means the date a Retiring Director retires from the Practice under clause 6 of this Agreement;

“Retirement Director” has the meaning given in clause 6 of this Agreement;

“Right to Practice” means the right to carry on an optometry practice at the Premises subject to the terms and conditions set out in this Agreement;

“Signing Date” means the day nominated as the Signing Date in the Schedule;

“Tax Act” means the Income Tax Assessment Act 1936 as amended;

“Scheduled Session” means a period of attendance at the Premises for the purpose of providing services to patients.  It shall include attendances at home visits and emergencies as required;

“Share of Company Net Income” has the meaning given to this term in the Tax Act;

“Total Gross Fees” means the total of the Gross Fees Received by the Company in a Year; and

“Year” means the year ending 30 June or such other period agreed in writing by the Directors.

We hereby accept the Terms and Conditions of this Director Agreement, and acknowledge that we shall be bound by this Agreement and its associated Terms and Conditions.
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